Introduced by the Council President at the request of the Mayor:
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ORDINANCE 2016-301
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, THAT CERTAIN AMENDMENT TO LEASE AGREEMENT FLORIDA THEATRE BETWEEN THE CITY OF JACKSONVILLE (“CITY”) AND THE FLORIDA THEATRE PERFORMING ARTS CENTER, INC. (“TENANT”), SAID AMENDMENT ADDING TO THE LEASED PREMISES THE WESTERLY PORTION OF THE SECOND FLOOR OF THE FLORIDA THEATRE BUILDING AND ALLOWING TENANT TO USE SUCH WESTERLY PORTION OF THE SECOND FLOOR AS A HOSPITALITY CENTER FOR PERFORMING ARTISTS; PROVIDING FOR CITY OVERSIGHT BY THE REAL ESTATE DIVISION OF THE DEPARTMENT OF PUBLIC WORKS; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Amendment to Florida Theatre Lease Agreement approved and execution authorized.  There is hereby approved, and the Mayor and Corporation Secretary are hereby authorized to execute and deliver, that certain Amendment to Lease Agreement Florida Theatre between the City of Jacksonville (“City”) and The Florida Theatre Performing Arts Center, Inc. (“Tenant”), in substantially the same form attached hereto as Exhibit 1 and incorporated herein by this reference.  The Amendment to the Lease adds to the leased premises the westerly portion of the second floor of the Florida Theatre Building and allows Tenant to use such westerly portion of the second floor as a hospitality center for performing artists.

Section 2.

Oversight.

The Real Estate Division of the Department of Public Works shall oversee the project described herein.

Section 3.
   
Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

   /s/   James R. McCain, Jr.
Office of General Counsel

Legislation prepared by James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2016\Ord\04.11.16.PW.Lease.Amend.FlaTheatre.oversight.doc 
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AMENDMENT TO LEASE AGREEMENT
FLORIDA THEATRE

This Amendment dated , 2016, between the City of

Jacksonville (“City”) and The Florida Theatre Performing Arts Center, Inc. (“Tenant”), is to that
certain Lease Agreement dated February 13, 1985 between City and Arts Assembly of
Jacksonville, Inc., as modified by Resolution 1987-0828 adopted July 28, 1987, and as extended
by election to renew dated December 29, 2009.

WHEREAS, City and Arts Assembly of Jacksonville, Inc. entered into a Lease
Agreement dated February 13, 1985 (the “Lease”) for the Theatre and Office as those terms are
defined in the Lease; and

WHEREAS, the Arts Assembly, pursuant to Article XI of the Lease and with the consent
of the Mayor as required therein, assigned the Lease as to the Theatre to Tenant effective
December 16, 1987; and

WHEREAS, on December 29, 2009, pursuant to Article XXII of the Lease, Tenant
exercised its option to extend the Term of the Lease as to the Theatre for 25 years to February
12, 2035; and

WHEREAS, City and Tenant desire to amend the Lease in certain respects;

NOW, THEREFORE, the parties hereto agree that the Lease is amended as follows:

1. All capitalized terms used in this Amendment shall have the meaning ascribed to
them in the Lease except as modified by this Amendment and except that all references to the
Arts Assembly in the Lease shall mean and refer to Tenant as identified in this Amendment.

2. The Lease is amended to add to the Premises the westerly portion of the second

floor of the Florida Theatre Building, and to provide that the Term of the Lease as to the westerly
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portion of the second floor of the Florida Theatre Building and the Rental therefor shall be
included in the Term of the Lease and Rental as to the Theatre. Except with respect to Article
XIX(b)3. of the Lease, where the Lease distinguishes between the Theatre and the Office then
the westerly portion of the second floor of the Florida Theatre Building shall be included in the
term, “Theatre”.

3. In ad‘dition to the uses allowed Tenant of the Theatre, Tenant is permitted to use
the westerly portion of the second floor of the Florida Theatre Building as an artist hospitality
area for the performers to congregate and rest before their performances and for the service of
food prepared off the premises of the Florida Theatre Building by the duly licensed operator of a
public food service establishment. Tenant shall be responsible for compliance by the operator
with all applicable provisions of ch. 509, Florida Statutes, and, in addition to all other
indemnities provided in the Lease, shall indemnify and hold City harmless from any damages
arising from the service of food to the performers.

4. Article VII of the Lease is revised to provide that any alterations to the westerly
portion of the second floor of the Florida Theatre Building shall be at Tenant’s expense. At a
minimum Tenant, at its expense and in accordance with plans approved by the City’s
Department of Public Works, shall isolate and secure the easterly portion of the second floor of
the Florida Theatre Building containing City’s telephone and communications equipment. At the
termination of the Lease Tenant’s alterations to the westerly portion of the second floor that have
been incorporated into the structure of the building and become a permanent part thereof shall
become the property of City and Tenant shall have no right to remove those alterations. Tenant
shall make no alterations to the westerly portion of the second floor that are inconsistent with

maintaining the Florida Theatre Building as a historic landmark building, and Tenant shall
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comply with all applicable provisions of the Restrictive Covenant dated September 13, 1984, and
recorded in Official Record Book 5853, page 1590, current public records of Duval County,
Florida.

5. Article V of the Lease is revised to provide that Tenant shall keep the westerly
portion of the second floor and all alterations thereto in good condition and in good working
order in accordance with generally accepted good practices, and shall be responsible for

providing janitorial services to the westerly portion of the second floor.

6. Article IX of the Lease is revised to include the westerly portion of the second

floor in its provisions.

7. Article XTI of the Lease is hereby amended to include the westerly portion of the
second floor in that part of the Premises for which the Mayor’s consent is not required for use in

the ordinary course of business.

8. Article XIV of the Lease is hereby amended to include the westerly portion of the
second floor in the general default provisions and in the default provisions relating to the

Theatre.

9. Article XV of the Lease is hereby amended to substitute for the insurance
provisions therein the requirements set forth on Exhibit C, attached to this Amendment. All

other provisions of Article XV of the Lease remain as originally stated.

10. Article XXII of the Lease is hereby amended to include the westerly portion of
the second floor the renewal provisions related to the Theatre on the same terms and conditions

as contained in the Lease and in this Amendment.
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11. Article XXIII of the Lease is deleted in its entirety and replaced with the

provisions of Exhibit D, attached to this Amendment.

12. Article XXIV(d) of the Lease is hereby deleted.

IN WITNESS WHEEOQF, the parties have executed and delivered this Amendment as of
the date first above written.

WITNESS CITY OF JACKSONVILLE
By:

Name: Lenny Curry as Mavyor

Name:

Attest:

As Corporation Secretary

Form Approved:
OFFICE OF GENERAL COUNSEL

By:

Name:

G:\Gov't Operations\SStockwell\Real Estate Division\Florida Theatre\Florida Theatre lease amendment RM.doc
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I hereby certify that funds sufficient to cover the foregoing Lease Agreement, as
amended, have been appropriated and provision has been made for the payment of the money
provided therein to be paid.

As Finance Director

WITNESS FLORIDA THEATRE PERFORMING
ARTS CENTER, INC.
Name: By:

Numa C. Saisselin As President

Name:
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EXHIBIT C
INSURANCE REQUIREMENTS

Without limiting its liability under this Contract, Tenant shall at all times during the term of this Contract
procure prior to commencement of work and maintain at its sole expense during the life of this Contract
(and Tenant shall require its contractors, subcontractors, laborers, materialmen and suppliers to provide,
as applicable), insurance of the types and limits not less than amounts stated below:

Insurance Coverages

Schedule Limits
Worker’s Compensation Florida Statutory Coverage
Employer's Liability $ 100,000 Each Accident

$ 500,000 Disease Policy Limit
$ 100,000 Each Employee/Disease

This insurance shall cover the Tenant (and, to the extent they are not otherwise insured, its
subcontractors) for those sources of liability which would be covered by the latest edition of the standard
Workers” Compensation policy, as filed for use in the State of Florida by the National Council on
Compensation Insurance (NCCI), without any restrictive endorsements other than the Florida Employers
Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required by the State of Florida,
or any restrictive NCCI endorsements which, under an NCCI filing, must be attached to the policy (ie.,
mandatory endorsements). In addition to coverage for the Florida Workers’ Compensation Act, where
appropriate, coverage is to be included for the Federal Employers’ Liability Act, USL&H and Jones, and
any other applicable federal or state law.

Commercial General Liability $2,000,000 General Aggregate
$2,000,000 Products & Comp. Ops. Agg.
$1,000,000 Personal/Advertising Injury
$1,000,000 Each Occurrence
$ 50,000 Fire Damage
$ 5,000 Medical Expenses

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Commercial General Liability Form (ISO Form CG 00 01) as filed for use in the State of Florida without
any restrictive endorsements other than those reasonably required by the City’s Office of Insurance and
Risk Management.

Automobile Liability . $1,000,000 Each Occurrence - Combined Single
Limit
(Coverage for all automobiles, owned, hired or non-owned used in performance of the Services)

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Business Auto Coverage Form (ISO Form CAQ001) as filed for use in the State of Florida without any
restrictive endorsements other than those which are required by the State of Florida, or equivalent
manuscript form, must be attached to the policy equivalent endorsement as filed with ISO (ie.,
mandatory endorsement).
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Additional Insurance Provisions

Additional Insured: All insurance except Worker’s Compensation and Professional Liability shall be
endorsed to name the City of Jacksonville and City’s members, officials, officers, employees and
agents as Additional Insured. Additional Insured for General Liability shall be in a form no more
restrictive than CG2010, Automobile Liability CA2048.

Waiver of Subrogation. All required insurance policies shall be endorsed to provide for a waiver of
underwriter’s rights of subrogation in favor of the City of Jacksonville and its members, officials,
officers employees and agents.

Tenant’s Insurance Primary. The insurance provided by the Tenant shall apply on a primary basis to,
and shall not require contribution from, any other insurance or self-insurance maintained by the City
or any City members, officials, officers, employees and agents.

Deductible or Self-Insured Retention Provisions. All deductibles and self-insured retentions
associated with coverages required for compliance with this Contract shall remain the sole and
exclusive responsibility of the named insured Tenant. Under no circumstances will the City of
Jacksonville and its members, officers, directors, employees, representatives, and agents be
responsible for paying any deductible or self-insured retentions related to this Agreement.

Tenant’s Insurance Additional Remedy. Compliance with the insurance requirements of this
Contract shall not limit the liability of the Tenant or its Subcontractors, employees or agent to the City
or others. Any remedy provided to City or City’s members, officials, officers, employees or agents
shall be in addition to and not in lieu of any other remedy available under this Contract or otherwise.

Waiver/Estoppel. Neither approval by City nor failure to disapprove the insurance furnished by
Tenant shall relieve Tenant of Tenant’s full responsibility to provide insurance as required under this
Contract.

Certificates of Insurance. Tenant shall provide the City Certificates of Insurance that shows the
corresponding City Contract Number in the Description, if known, Additional Insureds as provided
above and waivers of subrogation. The certificates of insurance shall be mailed to the City of
Jacksonville (Attention: Chief of Risk Management), 117 W. Duval Street, Suite 335, Jacksonville,
Florida 32202.

. Carrier Qualifications. The above insurance shall be written by an insurer holding a current
certificate of authority pursuant to chapter 624, Florida State or a company that is declared as an
approved Surplus Lines carrier under Chapter 626 Florida Statutes. Such Insurance shall be written
by an insurer with an A.M. Best Rating of A- VII or better.

Notice. The Tenant shall provide an endorsement issued by the insurer to providé the City thirty (30)
days prior written notice of any change in the above insurance coverage limits or cancellation,
including expiration or non-renewal. If such endorsement is not available then the Tenant, as
applicable, shall provide said a thirty (30) days written notice of any change in the above coverages or
limits, coverage being suspended, voided, cancelled, including expiration or non-renewal.
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Survival. Anything to the contrary notwithstanding, the liabilities of the Tenant under this Contract
shall survive and not be terminated, reduced or otherwise limited by any expiration or termination of
insurance coverage.

. Additional Insurance. Depending upon the nature of any aspect of any project and its accompanying
exposures and liabilities, the City may reasonably require additional insurance coverages in amounts
responsive to those liabilities, which may or may not require that the CITY also be named as an
additional insured. ’
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EXHIBIT D
INDEMNIFICATION

Tenant shall hold harmless, indemnify, and defend the City of Jacksonville and City’s
members, officers, officials, employees and agents (collectively the “Indemnified Parties”) from
and against, without limitation, any and all claims, suits, actions, losses, damages, injuries,
liabilities, fines, penalties, costs and expenses of whatsoever kind or nature, which may be
incurred by, charged to or recovered from any of the foregoing Indemnified Parties for:

I.  General Tort Liability, for any negligent act, error or omission, recklessness or
intentionally wrongful conduct on the part of the Indemnifying Parties that causes injury
(whether mental or corporeal) to persons (including death) or damage to property, whether
arising out of or incidental to the Indemnifying Parties’ performance of the Contract, operations,
services or work performed hereunder; and

2. Environmental Liability, to the extent this Contract contemplates environmental
exposures, arising from or in connection with any environmental, health and safety liabilities,
claims, citations, clean-up or damages whether arising out of or relating to the operation or other
activities performed in connection with the Contract; and

3. Intellectual Property Liability, to the extent this Contract contemplates intellectual
property exposures, arising directly or indirectly out of any allegation that the Services, any
product generated by the Services, or any part of the Services as contemplated in this Contract,
constitutes an infringement of any copyright, patent, trade secret or any other intellectual
property right. If in any suit or proceeding, the Services, or any product generated by the
Services, is held to constitute an infringement and its use is permanently enjoined, the
Indemnifying Parties shall, immediately, make every reasonable effort to secure within 60 days,
for the Indemnified Parties a license, authorizing the continued use of the Service or product. If
the Indemnifying Parties fail to secure such a license for the Indemnified Parties, then the
Indemnifying Parties shall replace the Service or product with a non-infringing Service or
product or modify such Service or product in a way satisfactory to Buyer, so that the Service or
product is non-infringing.

If an Indemnified Party exercises its rights under this Contract, the Indemnified Party will (1)
provide reasonable notice to Indemnifying Parties of the applicable claim or liability, and (2)
allow Indemnified Parties, at their own expense, to participate in the litigation of such claim or
liability to protect their interests. The scope and terms of the indemnity obligations herein
described are separate and apart from, and shall not be limited by any insurance provided
pursuant to the Contract or otherwise. Such terms of indemnity shall survive the
expiration or termination of the Contract. '

In the event that any portion of the scope or terms of this indemnity is in derogation of Section
725.06 or 725.08 of the Florida Statutes, all other terms of this indemnity shall remain in full
force and effect. Further, any term which offends Section 725.06 or 725.08 of the Florida
Statutes will be modified to comply with said statutes. ’
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